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Intervention of Mr Bolkestein:

Mr Chairman, may I begin my thanking you very much indeed for having invited me to come here this afternoon together with my three colleagues. 

Chairman, when I addressed the LIBE committee in September, I quoted an American author, Henry Louis Menken. Today I should like to start with a quote from a recent and very relevant opinion of the article 29 working party which advises the Commission on data protection matters. In its opinion of 13 June of this year, the working party recognized that, now I quote: "Ultimately political judgements will be needed". Since June the Commission has frequently had occasion to refer to this opinion especially in its talks with the United States. Those talks have now been completed, as I promised Parliament, they would be, before Christmas. And today the Commission exercised its political judgements in deciding how to take matters forward.

By referring to a political judgement, the working party acknowledged that there were many considerations at stake in addition to data protection, in particular it has called for a more global approach regarding the conditions of the use of PNR data for security purposes, ideally in a multilateral context. Now the package of measures that my colleagues and I are going to set out before you today, reflects the complexity of the issue. There is no single answer. It requires a balanced integrated multistrain approach. In some cases action will take time to come to fruition. But at least one thing is urgent, namely to provide a sound legal framework for PNR transfers to the United States. That ensures the best possible protection to EU citizens. 

Some believe that there was a quick fix possible by telling airlines that he had to obtain the unambiguous consent of all passengers and that we then would have solved the problem, regardless of whether protection in the United States was adequate or not. A need in that way we may have solved, we could have solved most of the legal problems. The underlying proposition that people must be informed and have the opportunity to make a choice is certainly a valid one that the Commission fully supports. 

But relying on consent alone would have been a bad data protection even if it had resolved the legal problems. We would have been saying to people: "It's up to you to decide whether to go to the United States", but we are washing our hands entirely of what happens to your personal data once it gets to the United States, and that approach we rejected. 

In handling this file, the Commission has been criticized for not carrying enough about breeches of community law. In fact, we have cared not only about applying community law, but also about ensuring that has the desired effect. So the Commission took the high road and solved improvements from the United States in the way that they process PNR and that was by no means easy. It has taken projected discussions at both officials and political level. But the leadership of the United States were finally persuaded of the need for flexibility, and may I say here, the Parliament's strong pressure has played a very important role. 

In the end the United States have made a number of important concessions and it is to their credit that the attached sufficient importance to obtain our cooperation that they were prepared to do that. I outlined most of these changes to you already on 1 December. And they are of course enumerated in the communication which the Commission has adopted this afternoon. So let me briefly mention only the main improved undertakings that have been secured since the beginning of the talks. 

Firstly, clear limits on the number of data to be transferred with a close list of 34 elements. Furthermore the United States have undertaken not to require airlines to collect any data where any of these 34 elements would be empty. In practice most PNRs consist of no more than 10 to 15 items. 

Secondly, a significant movement on the length of data storage, United States have agreed to cut it, initially proposed fifty year period, to three and a half years and that is related to the expiry of the whole arrangement after three and a half years. We have thus managed to link the lifetime of the agreement with a duration of the retention period. It is a somersault clause which will give us the opportunity to revisit all the questions and decide in the light of experience what should continue and what not. 

Hopefully the EU will have developed by then its own policy on the use of PNR for law and enforcement purposes. And of course the American debate of data privacy will also have evolved. 

The third important success was achieved in that the arrangement will not cover the so called CAPPS II, that is to say the computer assistance passenger prescreening system. That latter system will only be considered in a second round of discussions which is still to come. In any case such discussions can only conclude once congress privacy concerns have been met and so far they have not. 

Fourthly, we obtain stronger guarantees with a respect to overall U.S. compliance, the United States finally accepted after refusing earlier in our talks an important safeguard in form of a joint review to be carried out together with EU authorities at least once a year and we have thus secured a way to ascertain how well United States implements its undertakings. 

The fifth useful development regards redress for individual passengers. Passengers whose complaints to the Department of Homeland security have not been satisfactory resolved by that department or its Privacy office. Parliament has, and rightly so, stressed this issue in its October resolution. And United States are now ready to recognize the rights of EU data protection authorities to represent EU citizens. 

Sixthly, all categories of sensitive data will be deleted and there will be no bulk charing of data with other agencies. 

Chairman, the last time I addressed these committees, I said that I would continue my discussions with our American partners on one issue and that's the question of purpose limitation which I consider to be an important one. 

And we had insisted since the start that the unusually intrusive nature of this new information instrument could only be justified in relation to the threat posed by terrorism. When I last reported to you the American side was still adherent that they wanted to use PNR data also for fighting serious domestic crime. That was the issue that I wanted to raise one last time with Secretary Tom Ridge. 

I can now report to these committees that the American side has agreed to make the deletion that we sort from the purpose limitation text and the text now only refers to terrorism and related crimes and to other serious crimes including organised crime of the transnational nature and domestic crime has thus been excluded. I hope that you will agree with me that this is an important improvement. 

I should like to pay tribute to Secretary Tom Ridge and to the wisdom he has shown in his leadership of the discussions on the American side. In concluding, my last round of discussions with Mr Ridge, I informed in the light of the narrower use, the narrower uses for PNR, the exclusion for now of CAPPS II and all the other improvements which they have made, I was prepared to propose that the Commission should make a finding of adequate protection with regard to transfers of PNR to the American Bureau of Customs and Border Protection. And the Commission has given its agreement to that proposal this afternoon. The Commission believes that the adequacy finding is now the right solution for a combination of reasons. 

Firstly, the final important progress, agreed by the United States, means that three of the four major issues which we have solved from them back in June, have now been delivered. On the fourth issue, which was the need for an independent redressed mechanism, the department of homeland security is the first American government department to appoint a chief privacy officer. That officer, they are part of the departments and therefore not strictly independent, has a good measure of organisational autonomy and in particular will report annually to congress.

Secretary Ridge has said moreover that the privacy officer's rulings on complaints will be binding on the department. And I think a reasonable response to this is, let us see how all this works in practice, and this brings me to another important point on which we have now agreement with the American side. 

That is that the present arrangement should be time limited, the adequacy finding will expire after three and a half years unless, of course, the two sides agree on the terms for their prolongation. And that will allow us not only to test the solidity of the arrangements which we have agreed with the United States to see how it works in practice, but also to review matters in the light of other developments. My colleagues will explain to you in a moment, the steps put in hand for the establishment of a global EU policy on the use of international traveller's data for security purposes and for substituting push for pull as a means of data transmission and so on. 

So in conclusion, Mr Chairman, the members of these committees will be able to study the full picture in the document that the Commission has adopted and which will be transmitted to Parliament immediately. 

May I sum it up as follows, the EU cannot refuse; the EU cannot refuse to its ally in a fight against terrorism an arrangement that member states would be free to make themselves. 

EU member states may make exceptions in accordance with article 13 of the directive. The American authorities have moved quite significantly from their initial position. They have made important changes to their proposed handling of PNR, changes which in the Commission's view bring them now within acceptable limits. 

In addition, as I have said before, I do not see any solution which serves our objectives better. I see in any case no justification at all for pursuing policies which risk producing negative outcomes for passengers and negative impacts for airlines. 

The Parliament will of course be consulted on the proposed arrangements. I'm confident and Parliament will exercice its political judgement by weighing all the different policy issues at stick. Commission also fully supports the objective of Parliament to reinforce the contacts, between its members and members of the Congress of the United States and that is what I'd like to say at this stage. Chairman perhaps may come back later on a different subject.

Thank you.

Intervention of Ms Loyola De Palacio: (OR : Spanish - English version from interpeters on-line)

Thank you Chairman.

I'd like to start by offering my public congratulations to my colleague Commissioner Frits Bolkestein for the very hard work and tenacity which he has demonstrated in concluding these very difficult negociations. 

I'd also like to highlight the important role played by the European Parliament whose initiatives have, without any doubt, contributed to achieving these very satisfactory results. I'd also like to recognize the constructive and cooperative spirit demonstrated by the Americans throughout these preterite negociations. 

I think the keyword which underpins this whole agreement is proportionality and indeed balance. Balance between the two issues which we've had to address. First of all the fact that against the backdrop of international terrorism, following the events of 11 September, we are obliged to support efforts to fight against international terrorism, thereby enhancing security.

This doesn't just concern the flow of data to the United States. There are also domestic implications for this as our colleague Mr Vitorino will point out in his own contribution afterwards. 

The second extremely important aspect over and above is security, is the question of civil rights and the right to privacy and data protection. 

I believe that throughout this long period all our efforts have been designed to achieve that objective. As the Commissioner Mr Bolkestein pointed out in its decision on adequacy finding, the Commission has in effect adopted a global approach which should be accompanied by series of specific initiatives. 

Before commenting on this, I'd like to briefly refer to the CRS regulation (NDR: Computerised Reservation System). 

This regulation sets out a certain number of rules for the operating of computerized of information technological reservation systems, one of the main concerns of the European Parliament. Throughout these long months we have done our outmost to ensure that the rules set out by this regulation are fully enforced and we've had various different technical meetings and consultation processes with the sector. 

One complaint, one specific complaint amongst the many millions of people who have actually travelled, concerns the implementation of article 12 (of the Regulation). 

So we'll try to satisfy that complaint in line with existing regulations. So quite apart from prior contacts, we have also contacted the four existing reservation systems which are currently used in Europe, reminding those reservation systems of, the familiar which they have (...??) what their obligations are and to keep them informed as to the state of prior negociations. 

The second point I'd like to put to you regards is the work which we've conducted with a view to changing the current "PULL" system,  that's to say the possibility which we have for extracting, pulling information,  moving towards a "PUSH" system which would be fitted with filters; that's to say "PUSH" from a centralized system which would enable us to better control the volume and flow of information which would also, I think, generate savings for airlines. 

I should perhaps add that if such tracks are to be conducted efficiently, it's absolutely vital that we set up filters. The cost of such filters and the cost of those services is one of the sticking points, in particular for airlines. In fact, in all probability, regulations will have to be adopted ensuring all airlines to feel the same obligations.

Airlines and the Commission have also talked about adopting a community policy in the field of data processing with a view to control immigration. Here, once again airlines have expressed their preference for a centralized system which means that this would once again, this is something else Mr Vitorino can explain to you. 

The whole question of passenger's rights is particularly important for us. We feel it is vital that passengers have access to full and comprehensive information, explaining how the data on them is to be used. When they buy a ticket, passengers must be kept informed, but they must also be informed when they reserve a ticket. 

This is why the Commission has asked (hereafter??) to take all necessary practical steps to ensure that both travel agencies and Internet reservation systems, and (I'm sure??) to remind members that more than 20 % of travel reservations are now made via Internet rather than the CRS system. And it's important as a result that passengers be kept fully (aware??) of the information provided. So internationally speaking, the United States' efforts have an effect led to similar endeavours by other countries. 

As you know, the Commission is not a member of ICAO, the International Authority for Civil Aviation, but we've been pushing hard for an international response to this problem. Transfer of PNR data must be accompanied by a multilateral approach in our view, and we feel that the best approach would be to adopt a worldwide agreement on this. 

Ladies and gentlemen, given the highly sensitive nature of this issue and the important interest at stake, I'd like to stress once again our commitment to protecting the fundamental right to privacy for EU citizens. I'd also like to stress that we are also fully aware of the interests of European airlines.

Secondly, we're talking here about the fight against terrorism and international organized crime. So this whole round of negociations goes beyond the narrow confines of the request from the United States, other countries are also requesting such information. 

And picking up on what my colleague Mr Frits Bolkestein said about the United States, as I've said, these measures have been adopted by certain international proposals, as well as domestic suggestions that we adopt common rules in the whole of the European Union. This is why we have to try to create a balance between these two overriding interests - security and privacy.

Thank you Chairman.

(Intervention of Commissioner Mr Patten)

The fact that there are four commissioners with you this afternoon, I think indicates the importance that we attach to this issue, but I suspect that your enthusiasm for hearing four commissioners is limited even of the Christmas season. So I will be very telegrammatic. 

First, as my colleagues have said, these were exceptionally tough negociations, they were extremely well handled by Commissioner Bolkestein, there were times when they threatened to blow up into a full scale row between Europe and the United States. The fact that the U.S. administration moved as much as it did, was I think, largely a result of the steadiness under fire of my colleague. In fact, we had a good argument which he stuck to with their (brilliance??) and eloquence.

Secondly, as you'll have observed, the last weekend wasn't a huge success for the European Union. One thing which the European Council did do was to adopt a new European security strategy which is an excellent document. It recognizes terrorism as one of the most important security threats that we face. It underlines the importance of working closely with third countries, particularly the United States in encountering terrorism. 

Thirdly, it's been a constant theme of some of our discussions with the United States over the last year that if only they would consult us more upstream when they're making policy, we could avoid some of the arguments that we've had over containers and over this issue now. And there are other issues that concern we in the future like bioterrorism and related matters. 

I think that our American friends are getting the message that it's important to talk to us at the policy making stage, but I have to say that I think that after the amount that they've moved, a lot of them are going to get? to take this issue as a sign of our good faith and being serious about balancing our real interests against the overall interest of dealing with terrorism. 

So I think how we handle this and how much support we give it are crucial to our overall relationship, but I repeat, I think it's a good agreement, I think as Loyola says, it gets the balances right and I very much hope that we'll be able to convince the Parliament of that as well.

Intervention of Commissioner Mr Vitorino:

Mr Chairman, ladies and gentlemen, first of all I would like to subscribe the words of Commissioner Palacio who addressed to Commissioner Bolkestein and to the Parliament.

I do believe that, as Frits Bolkestein has emphasized, in this area member states can benefit, as far as law enforcement is concerned, from a certain number of derogations from the existing directive. 

And I think that the outcome of the results of negociations between the Commission and the United States of America show that we have achieved concrete and substantial concessions from United States' side that, I anticipate, single member states on a pure bilateral basis could not have got from the American side. 

So this shows the added value of dealing with these issues at European level having a common European front, I want to congratulate Frits Bolkestein for his commitment and this skillfulness in conducting these negociations. 

When it comes to the Justice and Home Affairs Area, I also have to emphasize that European Union is also developing information systems that aim to assist appropriate law enforcement authorities in their fight against terrorism and transnational organized crime. But one has to recognize that the talks with third countries on the transfer of PNR data or other relevant data came first, came in advance to the development of our own internal policy in this respect. 

Therefore, we are confronted with the need to complement that agreement with the United States of America by the development of a European Union policy on the use of PNR and of traveller's data more generally within the European Union. And we know that at European level, this task is a very complex one. Numerous actors with different preoccupations are involved.

However, we are confident that for instance the collection and control transfer of PNR data through a central European entity will enable the European Union to provide for the necessary safeguards, for the necessary balance between privacy and the need to exchange information to fight against crime. 

From the JAI point of view, the purpose limitation has worked out with the U.S., appears to be a sound basis for taking forward the work on a European Union approach. Carrying both the fight against terrorism, but also embracing organized crime with international implications. The proposed list of data elements also seems to accommodate the law enforcement needs in the European Union. 

From my point of view, there is nothing in the proposed arrangement with the United States that would prejudice development of an appropriate European Union policy in this field. As a matter of fact, I can even see that a centralized structure inside European Union will be able to provide the necessary guarantees on the liability aspects, the accuracy of the data on the security of transmitted data, the technological means and the filters that Vice-President De Palacio has just mentioned to you, on the supervision by adequate control mechanisms, above all the role of the giant supervisory board and for offering added value to similar initiatives conducted at national levels within the European Union.

Finally, this central unity can become the focal point to ensuring the principal of reciprocity for possible information exchanges with authorites from third countries, I believe Frits Bolkestein did not mention this, but reciprocity is a key issue in this agreement with the United States. As I've said to you, at European level we are in the early stages of the development of a EU policy in this area. 

We, the Commission, we intend to prepare a policy initiative that will be counted backbone for a prevention policy in the field of organized crime and terrorism, addressing in particular the safeguards of data processing systems and reciprocity of data exchange. 

In the recent past, two attempts in this respect have failed. In general, in 2000, the Portuguese presidency tried to launch an initiative in this respect and more recently, the Greek presidency, the beginning of the year 2003, tried also to launch this debate. Both initiatives did not meet with much echo from the other member states. 

Now, we are confronted with a need and an urgency to have a common European policy in this respect and therefore the Commission will pursue this issue as a priority and we will go on discussing with the member states, relevant parties and Europol with a view to making a first proposal by the middle of 2004 outlining our own EU approach to the use of traveller's data for boarder and aviation security and other law enforcement proposals. 

Let me reassure, as I've done several times before the Civil Liberties Committee that the Commission will establish this policy initiative in close consultation with all interested parties and in full respect of fundamental rights, namely the rule of law.

Thank you for your attention.

President : I'd like to move on now to the "question and answer" session. We have a long list of request to speak, members of the committee who would like to comment on what's been said.

So far nine members both of our committee and the other committees have requested to follow.

The first of our speakers is Mr Brok, the Chairman of the Foreign Affairs Committee, followed by the rapporteur, Ms Boogerd-Quaak.

Intervention of Mr Brok: (OR: German - English version from interpreters on-line)

Thank you Mr Chairman.

This is really a tricky problem; in fact we are here trying to combat terrorism but the fight against terrorism mustn't mean that we loose,  values as freedom. Theses are the values that we want to defend. This is a very sensitive issue therefore that we are looking into; we have to see if this may be a problem of different legal systems and specifications or, perhaps, if it has an impact on our citizens. We have to decide which is the case in fact, what are we dealing with. 

(...) We have now to decide what in practice the difference will be for our citizens and not just look at this from the point of view of transatlantic relations and get into, get bocked down into the details of legal systems. 

Looking at the actual situation, however, I can see that quite a bit of success and quite a bit of progress has been made in negociations. We've managed to reduce, limit the amount of data transferred, the categories for sensitive data to be moved. There is a question with regard to the committee which would be able to carry out checks and of course we have that sunset clause. Because the sunset clause gives us the possibility to have a certain amount of time in order to be able to ascertain if this is not working and, with the practical points made by Jarzembowski, I think we should move quickly on this. 

I think taht the worst thing would be if, because of legal problems, which don't have a lot importance in practice, we were to be critizised of not acting in due course with regard to combatting terrorism or if we, as regard to transport passengers to the other side of the Atlantic, we were getting introducing elements that our citizens don't want. And therefore I would be very pleased if these practical questions could be perhaps clarified a little bit more clearly by the Commission with regard to this whole question of trying to fight current terrorism, but at the same time not to reduce the rights to privacy of our citizens.

President : Thank you Mr Brok.

I would like to inform you at this juncture that I intend to close the list of speakers now. I don't think that we have time for any more comments while at the same time allowing the Commissioners to answer questions which should araise so far.

5. Intervention of Ms Boogerd-Quaak: (OR: Dutch - English version from interpreters on-line)

(...) I'd like to thank Mr Bolkestein for his efforts, nonetheless as far as that goes, some progress has been made, but the question is still there. Therefore I have some questions for the Commissioners on the fact that you now find that the situation is adequate and also the procedures that we are going to be following. I understand that you've opted for a sort of lighter procedure and as I see it,  that means that we should now have a rapid proposal sent to the article 29 working party and you should ask (an opinion to) the article 31 working party Council and to the Parliament. I'd like to hear from you whether that is the case and I'd also like to ask you why you opted for this procedure rather than for an international treaty. 

Commissioner Bolkestein has visited us on a number of occasions to exchange views; he too has said that when you enter into an international treaty Parliament is involved in a different way than what it is at the moment,  and that way should certainly be preferred to any other procedure.

So Chairman, ladies and gentlemen, I don't really know when and whether, we can say that the protection is adequate at the moment. I, I would like to say to Commissioner Vitorino, that as far as the directive and the regulation will not be changed (one or the other), we will not have adequacy. I find it very irritating and I'm not agreeing with Mr Bolkestein but more with Mr Vitorino. When we had a visit from the Italian (Presidency) here, we raised this issue as well; repeatedly we have asked for negociations based on our own policy. Now negociations have taken place and here you come along with a policy of your own shutting the stable door after the horse has bolted.

How are you going to fit that policy with the result of the negociations? That’s remarkable. So Ms Palacio said that she has been informed on one question that was put on the basis of the regulation. The current situation is certainly in conflict with the regulation. She said that we are now going to switch from PULL to PUSH; That's o.k., but I haven't heard anything about a timetable. The situation we're in at the moment is that we have been providing information on our citizens illegally for about a year and a half, so when can we expect the negociations that Ms De Palacio mentioned to actually take place? 

When I listened to her, she seems to be working on development of a PUSH system as opposed to pull. She is negociating with the airlines, but at the end of the day, we've got no results at all to put on the table. So we cannot be sure that the current illegal situation will be brought to an end soon. 

So Chairman, I understand that my colleagues are impressed by the result that we've been informed about, but I think that if we look more closely at the proposals, there are a lot of questions that arise in the context of this directive. 

I too, I'm of the opinion that we have to look for a balance, Ms De Palacio said that, between security and protection of privacy (the latter point being very important). 

I've heard of cases in my own country of citizens travelling to the United States and after September 11, all of a sudden, they didn't meet the requirements whereas they had before. These were visa problems in some cases. These were citizens who owned a business in the United States, they were refused and some of them were jailed. They had no means of appeal whatsoever, so I really don't think that we can take this too seriously or seriously enough.

I don't want to hold things up, but I do think it would be a very good idea, indeed, if the Commission were to apply article 300 paragraphe 6 of the EC Treaty and to go to the European Court of Justice asking for an opinion on the compatibility of the adequacy finding decision with the provisions of the Treaty. I think that's a logical choice to do that right now, because at the end of the day, the Court of Justice is the only objective institution that can determine whether or not we have adequacy in the light of our regulations. Moreover I'd like to remind you that since Nice, Parliament is also empowered to take an initiative  of that kind to the Court, but we're not allowed to do that until you actually give us the document. So that's why I'd asked you to do it yourselves.

Thank you.

President : Thank you Ms Boogerd-Quaak. Our next speaker is Mr Hubert Pirker.

6. Intervention of Mr Pirker: (OR: German - English version from interpreters on-line)

Thank you Mr Chairman.

Well-distinguished Commissioners, colleagues, thank you very much, first of all for having been so ready to discuss the final outcome of negociations here with us, because this process is going to end up in an international treaty or international agreement but we're still in a whole process of discussing everything. 

If you take the initial position and the actual results and compare them (You have to recognise)  that certain progress has been made on various points as mentioned by Mr Bolkestein and we welcome that, of course. It is possible in cooperation with the United States of America, to fight and combat terrorism and to take on board the European Union's provisions on data protection. Obviously, the type of data that we are to pass on, is something that is going to be a tricky question to solve, as what type of information we can pass on... 

But I have a few questions with regard to this adequacy finding.

You talked about 34 types of data being passed on and I haven't seen any movement coming from the American side, the figure hasn't changed at all (from the beginning). 

We are still talking about the 34 data . 

The question is: Has there been any change, any progress here? And with regard to adequacy:  all this 34 groups of data, do they really serve the needs of combatting terrorism or can they be used for other purposes? This is a very decisive, a very important point.

Another point in relation to the 34 sets of data is: do we have a clear definition as to who has access to these data and how all these data can be interlinked? Another very important point in the utilization of these data and protection of privacy is the supervision; e. g. once a year we could have an authority to supervise and check and audit all this. Perhaps is this enough? Would this be a positive thing? 

Now the PUSH system is another question. If this is to be introduced, then obviously it would be combined with 34 sets of data .Does it means that we'll have a clear definition on the filters as well, if we have a single system available ? … as to which data will be filtered out and which won't be ? Can you also say when this PUSH system will actually come into force and can be introduced and start operating? 

Finally just to complement what has been said by Ms Boogerd-Quaak, with regard to the quality of this agreement, we were talking about an international agreement; what is the ratification process going to look like and what will the time schedule be, how can we,  what type of time scale can we imagine and what about the airlines as well? When can we think about the transition process going into a situation where this will be a law? This is something that we don't know. 

There is no binding rules imposed on airlines at this moment. So with regard to your agreement when can we expect to have all this up and running on a sound legal basis so that the Parliament will be able to give its full assent? 

And then finally I'd just like to thank you very much indeed, because I do believe that a great deal of progress has been made. If these points can be clarified, then we can go back to our citizens and happily say that as far as data protection and use of these data is all been used to serve the purposes of the protection of citizens and to fight terrorism all in cooperation between the EU and the United States of America. 

President : Thank you Mr Pirker.

Intervention of Mr Jarzembowski: (OR: German - English version from interpreters on-line)

I'll be very brief.  I think that the questions of the previous speakers raised are partly at least justified, but we'll have a better idea when we will receive the documents;  I mean we can't get into detail here, because we don't have enough time. 

From the standpoint of the Transport Committee, I would like to thank the four Commissioners, because the situation has become very difficult indeed for airlines and bad enough to start with. 

I won't be as dramatic as the previous speaker, but if passengers agree to the transmittal of data in advance, then I don't see that anybody is breaking the law.  Obviously, it's a question of consent of the passenger that has to be part of any proper systematic data protection system and I think that what we have now is a step forward from what we were talking about a year ago and I think we should admit that. 

The question of the adequacy of the data, the appropriateness of the data, the inspections to which their subjected and their subsequent destruction - these are all issues in which this Parliament's interests can perhaps be carried forward. When you're working internationally, it's a little bit different than if you're just working inside the European Union. The last summit conference shown that it's very easy to fail on issues in the European Union as well, if you need unanimity; but internationally it's more difficult to agree. 

So there is also the question of the form in which this agreement can be made legally abiding. It's not just our own law that's concerned either. I think, we should be positive about what's happened, but all these certificates changing hands and so on, but the important point in our relation is, I should say, is just how we protect our passengers, how can we ensure that we have legal certainty that the airlines know that they are operating in respect of the law and what sort of form? 

Those are the important points. 

What sort of form we should take? I think that we should be flexible on that. I think that the details we cannot discuss until we have the documents in front of us. Today we can just say that we are happy that the Commission has made such good progress and secondly we're pleased to, we'll await with pleasure a communication from the Commission so that hopefully we can discuss detail and make a decision soon. This is very important for the transport industry.

Thank you very much for coming along here. You're given us more legal certainty for our airlines and our passengers and that's very important.

President: Thank you very much. Our next speaker is Mr Kirkhope.

Intervention of Mr Kirkhope:

Chairman, first of all I'd like to say what a great honour it is to be here tonight in the presence of no less than four wise people, wise Commissioners, and I wanted to congratulate Mr Bolkestein in particular and indeed members of his staff, particularly Ms Binns, who have been so helpful and communicative in what I think is undoubtedly a complicated issue. Having said that, I just want to refer to three quick points. 

First of all, the issue of reciprocity. This is all very well of course, the Americans have proceeded very quickly with their Department of Homeland Security. We of course have not been able to react either unilaterally in member states or indeed in the EU context to that situation. 

So, I'm rather concerned that whilst it sounds great to have reciprocity, unless we are actually able to use the information which we are entitled to in a helpful and meaningful way, I think that is probably negative rather than positive in the sense that we're all part of the anti-terrorism issue, we all want to work together internationally; I think therefore we need to do some work on this and decide how best to make use of such information if we want to collect it at all.

The second point is on the question of the 34 elements. What I'm concerned about is that of course a lot of these categories, these entries do remain empty as a matter of commercial course. If in fact, the Americans were to decide at any point that we were not supplying them with certain elements that they felt should be supplied, what sort of pressures will they apply, on, particularly, airlines who've already, of course, unilaterally been required under considerable threats and pressures to provide information which we have not yet agreed to provide ? 

And thirdly, these two of the review. Yes it must be at regular intervals and I've just listened to Elmar's comments. Of course it is right that there will be a point at which we want to reconsider, but I think in the meantime, we need to be regularly considering this and also bearing in mind what are the likely outcomes if we were to, for good reason, decide to withdraw this facility, we would need to make sure that protective mechanisms were "en place" to minimize the inconvenience to our passengers who want to travel. 

I'm fully in support of the initiative taken by the Commission. I wish them success. But I just hope that we can now flash out some of these issues for the benefit of the travelling public.

President: Thank you Mr Kirkhope.

10. Intervention of Ms Buitenweg: (OR: Dutch - English version from interpreters on-line) 

Thank you Chairman.

I better see very carefully to what the Commissioner has to say Chairman. Of course I' ve been following the subject for the past year, so I too can see that there has been progress, but we can't be happy about these data being stored for three and a half years, just because the Americans are worried about the situation. This is still a long time and, as it was said in article 29 working party, it's disproportionately long. 

So the question is really a legal one. I think that  Ms Boogerd-Quaak is quite right to raise the issue and it needs to be put to the test. Somebody has said that it's a good thing that we have exceptions from the present directive. But the present directive doesn't say that privacy is holly. There are exceptions, but they must be proportional. What you're saying is that you want an exception to the proportionality. Now that’s absurd, I think, and therefore the measures now being taken, I think, are disproportionate, very much so. 

Now a number of specific questions, practical questions. 

How do you want to prevent data now being collected from being processed into a Total Information Awareness programme which the Americans are at present developing? How are you gonna prevent that from happening and getting into this huge world-wide network ? The Americans can do what they want and find out everything they can, about individuals from the credit card data, that's one of the reasons they want these data. Mr Bolkestein said lot of progress, data is not being used for the CAPPS II programme; but this is not true. What the agreement exactly says is that these data will not initially be used for the CAPPS II programme, but later (that is negotiable) , that they can be used for the CAPPS programme. 

I thought that there were a lot of good questions being put regarding the switch to a "push" system.

That's important and  I have a lot of questions. I'd like to ask at least one thing before I conclude. 

I think that the Commission is well aware that they are breaking the law, they are breaking the directive with this agreement. But, I think that they are assuming that the member states will defend them, because they also want to break the agreement too, because it's in their interest to be able to have the reciprocity that we are now being offered. 

So it's a very big problem: there are a number of member states that have already said that they are trying to violate the privacy directive in this way as the Americans are doing, but that gives you a difficult problem. 

Because you are willing to have the support of the member states, but we can't break a European law simply because everybody wants to. 

We have to first check whether this (agreement) breaks European law and then we need to look at whether we want to amend it. As far as I am concerned, I don't think we should, because we must always be proportional and we must always check when we risk to miss our people's privacy. 

Thank you.

President: Thank you Ms Buitenweg.

11. Intervention of Mr Cappato: (OR: Italian - English version from interpreters on-line)

Thank you Chairman. We have got four Commissioners before us and we would like to thank them all for being here, but we don't have a text to talk about and the Commission had until December 9 to take action again or to react to the European Parliament's vote over two months ago under article 232 TCE where we called upon them to take action. The Commission did not take action and that is not concerned with negotiations for a future reform, it's concerned with application of existing laws. There was no response; the deadline expired on December 9 and I'd like to draw that to the attention of my colleagues from the Legal Affairs Committee. 

Second problem, the adequacy finding applies to data legally collected. Data legally collected can be legally transferred to a country for the adequacy finding for which we have an adequacy finding. But the data now being collected has been collected illegally. So let's forget about the United States, they are nothing to do with it. It's not true, Mr Bolkenstein, that a member state can do what the United States can do. 

The violation, it's a twofold violation, it's a violation of the regulation which prohibits the transmission of data to third parties without passanger's consent and it's a violation of the directive too. 

Because the directive says that passengers must be informed, they must give consent and the data must be relevant. 

In particular, the exceptions to the directive, the 95/46 directive, and to the Directive on privacy in electronic communications, are only allowed for member states not to other states. The exceptions have to be founded on a law. Now there is no law, there is no legislation that makes it possible. I mean a law known to citizens and that is clear and foreseeable; we don't have anything like that. 

The jurisprudence of the European Court of Human Rights specifies that exceptions can be granted for individual cases, on a case by case basis, for specific categories of individuals and for a limited period of time. Therefore, even if a member state were to do what the United States are doing, that member state too would be violating the regulation and the directive. 

I want to conclude and to say that in my opinion, laws are there to be abided by, they are not to be interpreted politically, they are here to be reformed when and if necessary. Here there is probably a need for reform  but I can't agree with you, nor can I agree with the Chair of the article 29 working party on the need for a "political" judgement. This is a law. The judgement must come from a Court ; it's not me that I'm sayng this, it's President Prodi that said this regarding the Stability Pact; there too, there is probably a need for reform but for the time being it's got to be respected. 

Here we have a violation of the law and in my opinion, if we do not, if you do not distinguish and we do not distinguish in Parliament between the violation of laws now in force and the reform of laws now in force, it will be difficult to have a new law which people will abide by. 

Commissioner Vitorino has announced a series of rules on the access to data by member states of the European Union, but I do not think that the basic posture as the starting point is now right.

Thank you.

President: Thank you Mr Cappato.

12. Intervention of Ms Foster:

Thank you very much Chairman. And thank you for the invitation to the other committees, Transport Committee, in particular, today. 

It's at times like these that I think I'm glad I'm not a lawyer. 

I think as the person who took through the anti-terrorism security regulation, i.e. after nine-eleven, and I think you'd have to ask the question if the position have been reversed. What sort of debate would we be having if it had been one of our European countries which perhaps had been attacked, at that terrible time?

Having said that, my concerns on the original agreement, were not perhaps as many as (were raised) by some colleagues. I certainly had concerns about not just the collection of the information, but, certainly, the confidentiality. 

I do think that Commissioner Bolkestein and the other Commissioners have actually answered to my concerns I had with regard to some of the questions that were still outstanding.

I think it's a concern when we look at, I just say away from the legal positions to actually the businesses that have caught up in all of this. And what we continue to have whilst we keep talking, and I think Rome burns at the same time, is that we still have all of our airlines in a very precarious position. Businesses that are obviously employing many, many people in the European Union and they are not sure of their position, because we do have members of the European Parliament who still seem to believe that they should be fined or penalized, because they are handing over these informations. 

So I think, I'd finally just say on this point that the sooner that this can be resolved, (because it just can't go on and on like this and it is absolutely ludicrous, quite frankly), than the better for all of us.

There has to be some closure here, there has to be some clarifications. We can keep on going overcomplicating this at nausea, but it's not getting anybody anywhere. I'm satisfied as I say where the Commission have got to and I hope everybody else will support that. 

There is just one final point, I'd like to raise and it is the question mark over a (european) centralized system and I wasn't sure whether Commissioner Palacio was referring to the communication of passenger data (which is foreseen) on the Spanish initiative on immigration. But I certainly think that question mark is over; obviously that's not something to discuss necessarily today. There is clearly got to be better international cooperation on on information and I think that's the way forward.

Thank you.

Thank you Ms Foster.

13. Intervention of Mr Camisón: (OR: Spanish - English version from interpreters on-line) 

Since we don't have very much time, I would simply like to raise one very straightforward question what I shall have to put to Ms De Palacio, Vice-President of the Commission. Commissioner you told us that we'd gradually be moving towards a substitution of the "pull" system to the "push" system for the transfer of data.

I would imagine that you've ostensibly provided for some type of filter within this data transfer system. That's to say with the "push" system. I would like to draw your attention to the need for such a filter when it comes to "pushing" information. This is the very crux of the matter. 

Obviously, a very broad made filter would turn a "push" system into a "pull" system. 

So I'd like to know as to whether the Commissioners actually have thought carefully as to what type of filter would be most appropriate in this case. 

President: Thank you Mr Camisón. Unfortunately, I'm unable to allow the remaining three speakers to take the floor. I gonna have to complete the question and answer session there since we've run out of time for the debate.  So Mr Nicholson, I'll give you the floor now and you are the last of the speakers from the committee members.

Intervention of Mr Nicholson:
Thank you very much Chairman.

I can assure you, I'll be very brief. As Head of the U.S. delegation when we were recently in the U.S., we actually visited the head quarters of the Homeland Security Department. And we had a number of members who are in the committee today who were actually with us on that occasion and it was quite impressive and we did meet Mr. Hutchinson the deputy of Tom Ridge. What they have been able to achieve in such a short time has been impressive, I just give that away. The whole area of PNR took up a tremendous amount of our time when we were there 

This is a very highly subject and a very important subject and we've got to recognize that. We have to recognize that on both sides of the Atlantic. 

It's extremely important. not only to carry the issues of the passenger rights, but also the security issues on terrorism as well. And we've got to recognize that. 

The issues we have got to recognize, must be resolved, and I believe what Ms Foster said, has got to be resolved sooner rather than later. 

I just want to make one point, because we are very quick to condemn the Americans for not consulting with us, but I think we've got to recognize, we are also slow to consult them. We've got to build up a better dialogue between us and Congress. 

Now that has been difficult from their side and has been very difficult after eleven-nine to get that going; but we have got to positively continue to do that and that is what I hope this Parliament will do and I think, if once we do build up the dialogue, then I do believe we can have a greater understanding of where each other is coming from and that dialogue has got to be build up politician to politician. 

Because there is a sad lack of knowledge of politicians, with greatest respect, of this side of the Atlantic where the politicians on the other side of the Atlantic are actually coming from. 

And if I can just make that point as something I feel very strongly about. And we've got to recognize taht this is a two-way process.

When you go into negociations you don't win every point. And I would just like to briskly wind up by saying we've got to recognize that the Americans, when we were there a few weeks ago, were holding firmly that the information has got to be held for seven years. Now we've got it  down to three and a half years. That's seem to me that Commissioner Bolkestein has been doing good a good negociatiation and I congratulate the honoured and I'd like to congratulate him and the work the Commission have been doing.  I hope we will regognize here that progress has been made, a lot of progress has been made from the last time when the Parliament made its decisions.

Thank you Chairman.

President: Thank you Mr Nicholson.

15. Intervention of Commissioner Ms De Palacio (OR: Spanish - English version from interpreters on-line)
Thank you Chairman. 

I'll be both brief and telegraphic. Two members talked about illegality. Ladies and gentlemen, I do not believe that we found ourselves in a situation of illegality - far from it. We're operating within the confines of law. That's the first thing I'd like to say. And what I say that we're operating within legality, I'm quite sure of that, Ms Boogerd Quaak, since you're the first person to mention it. 

Every member state has incorporate directive on data protection and this directive provides for a derogation when it comes to transmitting data to third countries, article 26 states that third countries which do not guarantee adequate level of data protection in line with the rest of the directive including other third states, that is to say, not just the United States since the United States actually have a data protection system as well as a system for protection of privacy. 

It's a fully flashed democracy. So the directive provides for possible exceptions or derogations which can be extended in the case of third countries which don't provide a suitable level of data protection, if the interested party has given his consent beforehand or  if the transfer is either necessary or legally necessary for protecting legitimate public interests. 

And it seems to me that public or the security in a face of potential terrorist attacks is an overriding public interest.

So that directive, my comment on it also picks up what Mr Cappato said regarding the legal situation. This directive has been incorporated in all member states which means that has the force of law. So if we had to stock of what the situation is, I think we most certainly don't find ourselves in a situation of illegality. We've had a reference to the question of using such data of immigration. This is, this falls within the remit of Mr Vitorino's why I won't encroach on his territory. 

As far as the nature of the PUSH system is concerned, that's to say a system where we have a centralized computer equipped with the necessary filters, which we can then send information based on these 34 types of information requested by the United States. 

Although that's still subject to negociation and that's also subject to the provision of the technical feasibility of this system and clearly the (status of the) legal notifications and of the increased costs which will this generate for airlines also has to be examined.

Thank you Chairman.

16. Intervention of Ms Boogerd-Quaak: (OR: Dutch - English version from interpreters on-line)

I agree with you, but I would like to point out that Commissioner Bolkestein repeatedly said here that the current situation was not legal.

17. Intervention of Commissioner Mr Bolkestein:

Thank you very much Chairman. Let me be as brief as possible. But there are indeed some questions I should answer. 

First of all, the question put to me by Ms Boogerd-Quaak about the calendar of what we are now going to do. And that is as follows: The Commission will submit a draft Decision on article 25 sub.par. 6 in accordance with the procedure that has been laid down. As members know such decision must be submitted finally to Parliament before the Commission can adopt it. 

Even if we pass very rapidly through the first stages, I would not expect being able to submit the decision to Parliament until February. That means that the earlierst that the decision can formally be adopted by the Commission would be after Parliament's plenary session in March. 

Then if Parliament at least agrees, we can adopt that decision. 

That is on the procedure. Ms Boogerd then says: "Is this really (protection) adequate?" 

I think it is. If we had not achieved this final deletion of the "domestic crimes" under the purpose limitation, I think I would have been very hesitant to propose to my colleagues in the Commission an "adequacy finding". But now that we at long last achieved a deletion of the "domestic crimes" bit in the purpose limitation, I have no hesitation in calling this "adequate". 

Ms Boogerd said: "Go to the European Court of Justice". Quite honestly I see no reason for doing that;  I'm of the opinion that the Commission is as objective as the Court. 

The second question concern the number of data. There were initially 39; this has come down to 34. 

That is the maximum number. And if one of these items should be empty, for example if a passenger pays cash, it doesn't happen very often, but let us assume for the moment he does, then of course the credit card item will be empty, because he doesn't use one. 

Then the undertakings by the Americans is that they will not push for that information since the item is empty and therefore usually between ten and fifteen items per person will be sufficient. 

Who will have access was the next question. Well, only the Department of Home Security, Homeland Security, not other agencies unless there is a …(?)… or a grand jury forcing, obliging the agency that we deal with to yield particular data. 

There will indeed be an annual review. Later on it was asked by some speaker what if the European Parliament comes to a different opinion after nine or twelve months. 

Well, we have the annual review which will be a joint review and therefore it will be possible to bring up all those concerns and deal with them during that annual review. 

Mr Jarzembowski asked about the protection of the civil rights which the ordinary citizens would have, as I said earlier, there is now, it has now been accepted by the Americans that the European data protection commissioners, (article 29 working party), that those commissioners may act for European citizens and also I outline what the new position is of the Chief Privacy officer in the Department of Homeland Security. 

Mr Brok referred to the sunset clause and that is important to have that security to keep the whole thing under review and I agree with him on that. I gratefully cash in on the congratulations for Ms Binns, a very important member of my staff, a director in my, directorate general. She has done sterling work and I thank you for making that compliment. 

The reciprocity, as Commissioner Vitorino rightly said, is included, I've spoken about the empty data, the empty items just now and also about the reviews in the case that Parliament should come to a different opinion later on.

Ms Buitenweg asked me about CAPPS II. That is not part of the agreement. We have agreed to run a trial, to make a trial run on CAPPS II, but those data will be immediately destroyed and any further exercise involving CAPPS II will be subject to a new and separate agreement. Nor do I think she's supposed that the data that we,  that will be supplied to the Department of Homeland Security will form part of some big brother organisation looking down upon on Ms Buitenweg and this Commissioner. 

That will not be the case. That will not be the case. No other agency will get bulk data otherwise than, as I said earlier, in the case of a court order, a grand jury or the like. 

Ms Foster showed herself appreciative of the progress made, she wanted clarification. From my point of view, as far as the data protection directive, I think she has clarification. I think what we have now achieved is adequate in Parliament things otherwise than we'll find out. Parliament will let us know. But that is the position of the Commission and Mr Nicholson finally said that there should be a better dialogue with Congress. 

That is of course up to Parliament not for the Commission to say, but I can only emphasize what I said earlier that the discussions are that I have had, that my staff and I have had with the Department of Homeland Security and with Mr Tom Ridge in particular have been very productive. Both have been positive in tone, in style, in substance. I can only pay a big compliment to Secretary Tom Ridge in person and to his staff. I think this is the way that transatlantic relations ought to be handled and therefore the Commission is happy with the outcome.

Thank you Chairman.

President: Thank you Commissioner. Mr Vitorino, you have one minute. You have just about got time to say goodbye in fact.

18. Intervention of Commissioner Mr Vitorino:

A very old friend that used to say that in one minute the only thing that I can say is goodnight. 

I will just very briefly say to Ms Buitenweg and Mr Cappato that I did not say that there was a derogation to proportionality. 

What I did say is that the directive allows member states to derogate when it comes to law enforcement purposes and that's the reason why in the member states there are specific legislation on data protection concerning law enforcement purposes. 

When you judge proportionality, you have to compare the public interest and the private interest in presence. The only thing I'm saying is that when it comes to law enforcement, the public interest at stake is different from the public interest at stake when it comes to business protection. And that's why I did not say that we were going to derogate proportionality at all. 

I will say that we'll have a different view on proportionality when we adopt a common level playing field at European level about data protection for the purpose of law enforcement which is totally, totally different. 

But I'm talking about internal policy and I did recognize that we had delays in defining our own internal policy and that's why I'm bringing forward an initiative, a legislative initiative in May 2004. 

On Mr Kirkhope remark on reciprocity, I agree with you. The reason is the same why we take delay. That's why I make the plea for a central European unity, entity, to exchange information so that we can make the best use of the reciprocity principle. 

Finally on the question of the Spanish initiative on illegal immigration that Ms Foster raised: the two initiatives are totally different. The Spanish initiative is only to fight illegal immigration. It has nothing to do with fighting against terrorism and fighting against organised crime and  I'll be willing to come back to discuss the Spanish initiative whenever you wish.

Thank you.

(end)
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